NATEVE CUSTOMARY RIGHT

z / The Malaysian Context




EXPLANATION OF QUTREACH PROGRAMME
PURPOSE TARGET J .

Ghoups /- © WORKERS GROUPS

O
o capacity buid IMOs i \ ¥— ’
-,l\—/\cé\laycfia c;n\/RS;?OI oz WOM[N OO

CertiFication System. SMALLHOLDERS
o To increase unolcr<;+analing
s

of RsSPO and its Standar
amongst the target audience.
Sup osed to be For 18 months - extended due to

o To Pgog/'dc acccc;c;d.ﬁor r PROGRAMME COVID 19 and adlso demands from the ﬁrounal.
'EJFCZ ed tar jJr audiences ror DURATION There was reguest From Local Growers - and a
eedpack af engagement. discussion was held with RSPO who have now extended
this programme to the Growers as well (5
Wor shops)

T0TAL
r/ WORKSHOPS To date SEPA has conducted more than 50

é CONDUCTED é workshops in the 3 regions




Union Groups Bio-Communit
Initiative

Women's

Groups PACOS

Communit
Representatives £rom Véi:ff
APEchrcal C ommunhities S[P A & P
PAR.\-N [RS Indonesian
Local NGOs Consulate

(MNS, CIVICA, ete)

District

OFFice JEEM



WHY TS NCR IMPORTANT?

ARECIED LAND DEPENDENCE

They are The chcnd on the land
afFfected by For their livelihood and

what you do their ialanrier

NELGHBOUR TRAPPED POPULATION

They are your They are +mpfcd Populations are on the rise they
heighb S between PlanJra ions have no space to ao bcaau;c
and protected areas, their londs were appropriated



WHO ARE THE NATIVES!

(EDERAL CONSTITUTION:

ARTICLE 153 STATES THAT THE AGONG IS T0 SAFEGUARD THE SPECTAL
POSTTION OF MALAYS AND NATIVE OF SABAH AND SARAWAK TN 1163



ARTICLE 161A EXTENDS TO THE ORANG ASAL TN SABAH AND SARAWAK HAVING THE
SAME PRIVILEGES AS MALAYS. 1T INCLUDES:

k; RESERVATION OF POSTTION TN PUBLIC SERVICES




[TEM 16 OF THE 1TH
SCHEDULE OF LIST 1,
SPECLFTCALLY

EMPOWERS THE FEDERAL 157

GOVEANMENTTO  ©
LEGISLATE FOR THE
WELFARE OF ORANG
ASLI

| T WHICH FALLS UN
A THE ABORTGINAL
PEOPLE ACT 1Ok

ARTICLEL60(2)

DEFINES ThE
ABORIGINES OF 1

MALAY PENTNSL

[
R

1

)R




WHAT TS NATIVE CUSTOMARY RIGHTS!

=) ASYSTEM OF JUSTLCE AND

= NOL FATRNESS UNDERPINNED BY
CULTURAL OR CUSTOMARY OF

RELTGIOUS BELTEFS AND IDEAS




More accessible,
clic;Pquc settlement
that is acccPJrcd Iay
the communﬁ'y

Cuchromary laws

= V¥
Developed into a N[R

cu<5+omar'y J’u<5+icc |
system through making Established th-ough

and reiterating of social .
order as an dctive \@/ long usage an

Pr‘occc;c; not as commohn cohsent
something which is once ﬁ \'

aodvanced is fixed
%

RcPcoH'col usaﬂrc and
common prac ice



WHAT ENCOMPASSES NATIVE CUSTOMARY RIGHTS?

TERRESTRIAL

DOMAIN
O

O
\\—/ NOMADIC
COMMUNTTY



SETTLED ORANG ASAL/ASLT COMMUNITIES

Fruit orchards

(wild & PIah’rcd)

C ommunal
Forests
Cultivated
Farms
Water
catchments

Fallow lands

Ancestral sites

I_iving areas

Burial
rounds/Sacre
areas

Hul’H‘iha &

Pic;hing



NOMADIC COMMUNTTY (HUNTER GATHERERS)

INFODATA

Orang Asli or Orar\ﬁ
Asal oF Sabah and
Sarawak. do not cut
Forest to establish
NCR, instead they
established rights to
resources within the
+crri+ory +Incy
occupy.

Taona’ Pcnﬂur‘ip/ Pcmakai mehnoa
= area c;urroundinﬁ the lamin
or la'a

@ Toana pohoo = land Forest

utiise Iay their ancestors




CLATMING RESOURCES BY NOMADIC COMMUNTTY

s
0)
)

serves as
moni’ror‘inﬂ
device

MOLONG

I_ay clam to a

resource and
Foster it for

@
&7
Prevent over-

cxploH'aﬁon of
resources




ENABLING LAWS FROM THE MALAYSTA CONTEXT

Article IO of the Federal
Constitution defines law to

include written law, common Coditied in G.C

4 Wool hd Sabah
law & usage havmg the o"aic? ueesa ?

Porcé of law ‘ f

Native Codified by Caose Customary laws have
Cus’romary P recedence set b been codified through
Rlah ‘s £ alls Na+lohj| Courts +hr'oEﬂh the work of the

2 C the aevelopment o Council for Customs &
uhaecr Common Common Law on pre- Traditions

L aw CXIG'l'II’I?—‘ native customary
ts under their

cu9+omar'y law




A

GC Wooley - Native AL Lairs Bulletin (I to 7)
MINISTR AT[V[ [ - Cases on r\a+|vc customary law in Saboh (1953-1972)
- Native Courts Rules (Native Customary Laws) (1995)

Sabah Land Ordinance (Caps 8) (1920)

Sabah Wils Ordinance (Capc; I58) (1953)
S.\-A.\-U‘[[ Sabah Native courts Enactment (1992)

Interpretation (Definition of Native) Ordinance

(I9572)

NATIVE
CUSTOMARY LAW

Mainly deals with:

JUDLCTAL DECISTONS ) = Sirmdiction 275E2 e o

«  Other miscellaneous matters




YARAWAK

Co;ln ||o;’|r|or;l ok adat by A\;l N. chhdarcls g replaced by the
MINISTRAHVEC RO b Yo7 ot P By 295

. Sarawadk Land Code (958)

c The Gruardlanshlp of Infants Ordinance
S.\-A.\-UT[ (CaP 93)1958)

+  Sarawok Interpretation Ordinance (2005)

Mainly deals with:

UDI(IALDE(ISIONS L Sorelicon APEBE L o

«  Other miscellaneous matters

NATIVE
CUSTOMARY LAW




PENINSULAR MALAYSTA

MINISTRAHV[ () Aboriginal Peoples Act (1954)
< SIMUT[ ) Aboriginal Peoples Act (195 4)

+P ecedence:

UDI(IALDE(I 10 e i e

NATIVE
CUSTOMARY LAW




DISCRIMINATION AGAINSTNCR

State Agencies have Faied to
ackhowledge and build on
progressive interpretations of

customary land in previous court arnd ard ded £
decisions, instead 9+r'ic+|y Followin ana and areas neede or
protein Food source

much narrower definition o
customary loand as Providcd under
Section 5 of the Sabah Land
Ordinance (1930)
Notices to clcvclop land Po~;+cd in
offices in provincial capitals are FPIC processes that are built

hot Pracﬂcal For the remote into the State legislations have
communities to hear about and been iﬁnorcd
challcr\ae

The definition of customar
land does not include Fallow



DISCRIMINATION AGAINSTNCR

Courts have Faied to acknhowledae and

o build on progressive interpretations of
The definition of customary land custornary land in prrevious court

does not include roaming land decisions, instead strictly followin
much narrower definition o

customary land as Providcd under
Section 5(2) of the Sarawak Land
Code
Provisiohal leases |0\/ Government
authorities have been given to third Notices to dcvclop land Poercal in

Earﬁce or forest reserves have offices in provincial capitals are not
een gozetted, over-ruling land +hat practical For the remote
was the subject of native communities to hear about and

aPPIicaJrior\s challcnﬁc



DISCRIMINATION AGAINSTNCR

Historical discrimination
aaair\er Orang Asli

Contested Inoligcnous rights as a

Pcrepccﬂvc inaliacncier hindrance to caor\omic
Prospcrﬁy

PENINSULAR
MALAYSTA

Policies for aradual
integration of Orang Asli into
Ma\ay socichy

Legal term of
Or‘ana Asli

State protection and Legal disposiﬂon of Oran
cog’rrol over Orang Asli Asli customary lands
lands



afMMimportant
Flmjmyléég;‘f:\rvirP1 NCR




RSP0 & NATIVE CUSTOMARY RIGHTS - PNC

Q@

PRINCIPLE ONE

e

PRINCIPLE TWO

OP raote le ega lly
and rcspcc+
riathe

_

-3

PRINCIPLE FOUR

Kcspcdr
commu +y
human rights o d

deliver ben /
-




RSP0 & NATIVE CUSTOMARY RIGHTS — HCV ASSESSMENT

reas tha

Prowdc basic
rvices in critical

Areas Fundomental to meeting
basic needs of local
communhities

% Areaoas critical to local
[k\. {ﬂ H[V 6 communities’ +raditional cultural




RSP0 & NATIVE CUSTOMARY RIGHTS — LUCA

Social Lialai\h‘y has 1o
be declared



Thank vou for
your: a tention

Artist:- Marcin Bul

lcons from these wonderful websites:

Blaticoncom
Prccpik.com
vcc+cczy.com



Any qucsﬁons?

Email us at

\anasth@ﬂmai\.com
dyﬂali@amail.com


mailto:lanasht@gmail.com
mailto:dygali@gmail.com

